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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
GREG M. BENTLEY #275923 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 
Plaintiff, 

v . 

KWOK CHEUNG CHOW, aka 
RAYMOND CHOW, 

Defendant 

/ 


CR 14-196 CRB 

REPLY TO OPPOSITION AND 
SUPPLEMENTAL MEMORANDUM TO 
DEFENDANT'S MOTION TO ALLOW IN- 
CUSTODY USE OF MP3 PLAYER AND 
VIDEO PLAYER AND TO MODIFY 
PROTECTIVE ORDER; SUPPLEMENTAL 
BRIEF 


INTRODUCTION 


The motion to allow Raymond Chow access to discovery was 
filed on September 15, 2014 (Document 484), due to the Govern- 
ment' s lack of response to multiple requests to allow Chow 
access to audio and video equipment while in custody, despite 
their stipulations with other in-custody defendants. Since the 
Government had not articulated an objection prior to the filing 
of the original motion, defense counsel was forced to anticipate 
objections. Judge Spero held an informal discovery conference 
on Monday, September 22, 2014, where the proposal from the 
Government was that they would stipulate only if defense counsel 
agreed to keep an internal log of what discovery was turned over 
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to Chow, while no such requirement has been imposed on a 
majority of co-defendants, nor is there any court order in place 
regarding Department of Justice personnel's handling of 
discovery . 

The sole purpose of the internal log would be to be made 
available to the Court and/or the Government, upon request, by 
defense counsel in order to determine which discovery documents 
are in Chow's possession in the event of a leak. Chow responds 
by lodging additional objections based on (i) Fifth Amendment 
right against self-incrimination, (ii) the low utility of the 
internal log and Sixth Amendment right to counsel, (iii) it 
places an undue burden on in-custody defendants not borne by 
out-of-custody defendants, and (iv) causes further harm to the 
taxpayers of the United States and the CJA budget. 

I . 

FORCING DEFENSE COUNSEL TO KEEP AN INTERNAL 
LOG OF WHAT IS PROVIDED TO CHOW VIOLATES THE 
FIFTH AMENDMENT RIGHT AGAINST SELF- 
INCRIMINATION. 

The Government' s request for defense to maintain an 
internal discovery log in order to allow the Government to 
monitor Chow' s compliance with the protective order violates 
work-product and attorney-client privilege and triggers the 
Fifth Amendment. Work-product has been raised in the previous 
motion. Argument here will focus on how the internal log 
requirement violates the Fifth Amendment. 

It is well-established that "[t]he thrust of the Fifth 
Amendment is that 'prosecutors are forced to search for 
independent evidence instead of relying upon proof extracted 
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from individuals by force of law." United States v. Judson 
(9th Cir. 1963) 322 F.2d 460, 466. This extends to an order of 
the court. 

In Fisher v. United States , 425 U.S. 391 (96 S.Ct. 1569, 48 
L.Ed.2d 39) (1976), in upholding a respondent's right to invoke 

the Act of Production doctrine, the Court discussed when the 
production of a document by a party could trigger the Fifth 
Amendment. The Court acknowledged the Fifth Amendment privilege 
might protect an individual when criminal liability centers on 
whether the individual possessed the documents or not. In 
addressing a party' s response to a document subpoena, the Court 
said "The act of producing evidence in response to a subpoena 
. . . has communicative aspects of its own, wholly aside from the 
contents of the papers produced. Compliance with the subpoena 
tacitly concedes the existence of the papers demanded and their 
possession or control by the taxpayer." Id. at 410 (emphasis 
added) . 

As in Fisher , the internal log demonstrates whether Chow is 
in possession of particular Bates-stamped documents that are the 
subject of a potential leak. The internal log would be 
generated and maintained by Chow's attorney (and agent) and 
could only implicate Chow in a contempt of court action for 
violation of the Protective Order. The log in itself would be 
used as evidence against him in an action for contempt. 

Forcing Chow' s counsel to keep an internal log for the 
purposes of investigating a leak is, in this context, analogous 
to forcing a burglary suspect's attorney to dust for his 
client's prints at the scene of the crime and turn the results 
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over to the prosecutor. It is not only macabre to force a 
defense attorney to assist in the prosecution of his own client, 
it is unconstitutional. Without further justification and proof 
it would accomplish the objective of preventing and identifying 
leaks (which it will not) , the requirement must be denied. 

If this Court has any question why defense strenuously 
objects on Fifth Amendment grounds to placing Chow one step 
closer to the Government's grasp by preparing logs, look to the 
obsessive fixation for identifying leaks in their language in 
the Williams 1 case, which is also being prosecuted by Mr. 

Frentzen in this district. 

Williams is an MS13 multi-defendant gang homicide case 
where even lawyers for defendants concede there is a legitimate 
threat to witness safety. In its pleadings, the Government 
obsessively raised issues of leaks which they believed occurred 
in several other cases in the past. 2 The Government proposed 
and outlined an outlandish, labor-intensive logging and ex parte 
filing requirement for defense counsel. 3 The Government also 
wanted access to defense logs without counsel's knowledge, so 
the Government could conduct a secret investigation into a leak 
at their whim. 4 


1 U.S. v. Williams , United States District Court, Northern 
District of California, Case Number 3 : 13-cr-007 64-WHO-l 


2 Williams, 
Exhibit A. 

Docket 

96, 

Page 

3, 

Lines 

4-17, 

attached 

as 

3 Williams, 
Exhibit B. 

Docket 

91, 

Page 

1 , 

lines 

9-20, 

attached 

as 

4 Williams, 

Docket 

91, 

Page 

1 , 

lines 

9-20, 

attached 

as 


Exhibit B. 
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There were strenuous objections from all defendants based 
on work-product 5 , and despite the manic urging of the 
Government, the resulting order issued by Judge Orrick was 
similar to the current Order in Chow . 6 One interesting 
difference to consider as this Court contemplates adding yet 
another restriction to Chow is that in-custody Chow defendants 
have not yet been granted a venue within the jail in which they 
can review discovery independently, as was granted in Williams 
immediately upon issuing of the order. 7 If alleged homicidal 
MS13 gang members can review discovery without defense counsel 
logging such, then counsel here should not be required to keep a 
log for the Government either. The Government here has even 
said witness safety is not so much of an issue as other 
concerns. 8 The Governments other stated interests of protecting 
the identities of undercover agents, innocent third parties, and 
ongoing investigations is weakened by what is already known by 
the community without a leak. 

In many instances in this case, more information has been 
disclosed to the media and the public than has been disclosed to 
defense in discovery, including the aliases of numerous 
undercover agents, which is highly unusual. Despite the fact 
the Government has failed to adequately safeguard its own 


5 See, generally, Williams Order documents 91 (Exhibit B) 
and 99 (Exhibit C) . 

6 Chow and Williams Orders attached as Exhibit D and E. 

7 Williams Order at Page 4, Paragraph 9, attached as 

Exhibit E. 

8 Statement of Discovery, Document 175, page 2, line 6, 
attached as Exhibit F 
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information, the Government wants to place an additional burden 
on defense and impose a physical duty to log discovery for their 
frenetic ongoing investigation into a hypothetical leak so they 
can ensnare Chow or defense counsel in a leak investigation. 

This must be denied as to prevent counsel from assisting in the 
prosecution of his client. 

II . 

THE LOG REQUIREMENT OFFERS LITTLE VALUE AND 
IS CONTRARY TO THE SIXTH AMENDMENT RIGHT TO 
COUNSEL. 

The Government' s request is also inappropriate because the 
internal log requirement will have little, if any, utility and 
is an imposition upon defense counsel. It is critical that the 
Court and the Government respect an attorney' s autonomy with 
respect to defending his client. As stated in Hickman v. 

Taylor : 

... a lawyer is an officer of the court and is bound 
to work for the advancement of justice while 
faithfully protecting the rightful interests of his 
clients. In performing his various duties, however, it 
is essential that a lawyer work with a certain degree 
of privacy, free from unnecessary intrusion by 
opposing parties and their counsel. 

Hickman v. Taylor (1947) 329 U.S. 495, 510 

Even if the Government has its way, only approximately one- 
third of the defendants will be subject to the internal log 
requirement. It will not be helpful in determining who has 
leaked, or if such a leak has occurred, since there is no way to 
determine what discovery was in possession of out-of-custody 
defendants. The issue can be addressed in the traditional 
fashion, as under the current protective order; there is no need 
to for an internal log requirement. The result of the internal 
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log requirement on in-custody defendants would, without 
justification, bring the focus of an investigation primarily on 
those who produced a log absent any justification. 

The Government created this issue by the way they 
administrated the discovery process. First, the Government made 
the choice to distribute identical discovery with identical 
Bates numbers to each of the 29 defense teams. If it really 
wanted to isolate leaked material to a specific defendant, it 
would not have done this. If there really are "bad actors" on 
"the defense team, " as the Government referred to them in 
Williams , 9 they will not provide accurate logs and could easily 
wrongly implicate a co-defendant. And yet, even though the 
Government failed to use due care in the handling of discovery, 
it still has its ropes up over the trees and there is a lynching 
party waiting to pounce on the first in-custody defendant it can 
by requiring an internal log. 

The log requirement for in-custody defendants is suspect 
because the Government itself could intentionally or 
unintentionally implicate a defendant in a leak. United States 
Attorneys are not infallible when it comes to breaking the 
rules, the code of ethics, or the law: "An internal affairs 
office at the Justice Department has found that, over the last 
decade, hundreds of federal prosecutors and other Justice 
employees violated rules, laws, or ethical standards governing 
their work." 10 Some of the misconduct included over 20 instances 

9 Docket 96, Page 4, lines 3-5, attached as Exhibit A. 

10 Project for Open Government: 

http : / / www . pogo . org/ our -work/ reports/ 2 0 14 /hundreds -of- j ustice-at 
torneys-violated-standards . html 
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of intentionally misleading courts, over a dozen civil rights 
violations, four allegations of abuse of investigative or 
prosecutorial authority, and three allegations that federal 
prosecutors abused the grand jury process. 

Additionally, the United States Attorney's Office has been 
a source of scandal with accusations of all kinds, including 
leaks and abuse of power in furtherance of political interests. 
There have been numerous scandals throughout the nation but 
defense counsel will not belabor the point with excessive 
citations and further discussion on the issue. The bottom line 
here is that the Government has a holier-than-thou attitude and 
frenetically presses to find one more way to impose its will on 
defense counsel, when the reality is that there is zero court 
oversight over their handling of discovery or how their 
contractors handle discovery, and very few instances where 
prosecutors are held accountable for providing a court with 
false information. At this point, an internal log should be the 
least of their worries. 

With all their investigative expertise, surely the 
Government should know that the value of internal logs in 
solving a leak is minimal. The Government knows that if someone 
wants to deceive them they will not provide an accurate log. 

The Government knows that a discovery log for one-third of the 
defendants will not assist them in identifying a leak. If 
anything, when it comes to in-custody clients there is less of a 
need for an internal log. The Government monitors our client's 
phone calls, correspondence, jail visits, and access to 
information. The Government knows that if anyone is free to 
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leak discovery, it is less likely to be someone in custody. 

This is not about a leak, it is megalomania. 

The Government' s request also violates Chow' s Sixth 
Amendment right to counsel and is contrary to Model Rule of 
Professional Conduct 1.6. The Sixth Amendment extends to the 
attorney-client relationship. Montejo v. Louisiana , 556 U.S. 

778, 813 (2009) . Model Rule 1.6 comment [3] states in part: 

"The attorney-client privilege and work product doctrine apply 
in judicial and other proceedings in which a lawyer may be 
called as a witness or otherwise required to produce evidence 
concerning a client." (Emphasis added) 

Here, the Government desires both to impose a duty which 
does not presently exist on Chow's counsel, and to use that duty 
as a tool to incriminate Chow. This is an unlawful interference 
with Chow's relationship with his counsel. The unfortunate 
reality is that the Government would love nothing more than to 
catch defense counsel in a moment where the log could not be 
located or was inaccurate. 

The Government' s desire to prosecute both defendants and 
their attorneys in the same case is reaching a crescendo in this 
district. In the pleadings regarding the protective order in 
Williams , prosecution mentions a theoretical "bad actor [on] the 
defense team" and the hope that defense teams won't be shielded 
by work-product in the event of a leak. 11 Aside from showing a 
complete disregard for the well-established principals that make 
this country great, in its pursuit of the Boogie Man, the 
Government's language suggests the lack of defense logs were the 

“See Exhibit A, Page 4, 3-8 
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missing puzzle piece in ascertaining past leaks: "In each of 
those instances, efforts to identify the sources of the leaks 
were unsuccessful and the investigations were limited to the 
Government and/or the Court only being able to ask the attorneys 
involved who had leaked. Unsurprisingly, those leaks went 
unsolved. " 12 The Government fails to recognize that there were 
at least two other possibilities: its investigation was not 
sufficient or there was no leak. 

The Government is so distraught over these past leaks they 
want to sink their teeth into defendants and their counsel. In 
Williams , the Government says they want "more 'teeth' so there 
will be more compliance." 13 Since punishment is not discussed in 
any of the Government proposals in Williams or Chow , then 
"teeth" must mean to create some arbitrary mechanism by which 
in-custody defendants and counsel are harassed, eroding the 
defendant's Sixth Amendment right to counsel at the Government's 
whim by forcing an attorney into court with a stack of logs 
which may incriminate his client. Defense counsel would prefer 
to prepare for trial instead of play that game. 

The Government is so fixated on not allowing Chow to have 
access to discovery without logging that it misses the bigger 
picture: they cannot control all of the information in this case 
because discovery is merely a documented reflection of what 
transpired throughout at least the previous five years in this 
community. Some of the discovery turned over dates back over a 
decade and has already been the subject of media attention over 

12 Docket 96, Page 3, Lines 8-11, attached as Exhibit A. 

13 Docket 96, Page 3, Lines, 17-18, attached as Exhibit A. 
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the years. There are simply too many people involved in these 
events to expect to contain the information simply because it is 
now memorialized in discovery, and it is naive to think they 
could. There are literally hundreds of people involved, if not 
more, which means the information exists somewhere independently 
of a Bates-numbered document. 

The Government created this problem for themselves by 
conducting a large-scale investigation in this community and by 
putting out two press releases which generated worldwide 
attention. To think that they would move for such a restrictive 
protective order depriving Chow and other defendants of the 
right to publicly disclose exculpatory information in our 
possession; that they have obstructed and even caused the 
cancellation of media interviews with Mr. Chow; and that they 
are now insisting defense counsel prepare a discovery log of 
what is provided to assist in investigating a leak, indicates 
that they have come completely unhinged from reality, rabidly 
focusing on the most minute aspects of information security and 
overlooking the reality of the situation. This is a public 
matter and they cannot contain the inadequacies of their 
investigation, their failure to secure information properly in 
advance, or the lawful flow of information by imposing an 
internal log requirement on defense counsel. 

This latest obstruction by attempting to impose an internal 
log requirement before Chow can utilize an MP3 player or video 
playback system has wasted valuable time because it has 
prevented his ability to prepare for trial. Given that the 
criminal activity of which Chow is accused occurred, by the 
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Government's own admission, behind his back, Chow deserves to 
see the evidence, as he faces more than a life sentence in 
prison. The fact that the Government is not assisting Raymond 
Chow in accessing the evidence against him, but is instead using 
every bureaucratic obstacle imaginable in this entire debacle of 
an investigation to obstruct him, is grotesque and embarrassing 
in a free society. 

As more and more information is made available to the 

public by legitimate means, false allegations of leaks will 

increase and the Government will jump up and down and cry foul. 

There is no limitation on what potential witnesses can discuss, 

and there is no way to regulate that in any investigation, and 

despite the Government's witch hunt, when information is 

received by the public it does not mean anyone did anything 

wrong if the information gets out. Judge Orrick' s comment in 

the Williams Scope of Protective Order is on point: 

. . . it is unclear why the audio wiretap recordings 

or the pole cam videos are entitled to protection as 
'Subject Materials.' To the extent there is 
information on the recordings that should be 
protected, it is also unclear how it would remain 
protected once a defendant has reviewed it. 14 

The Government' s request for an internal log has no 
legitimate purpose other than to intimidate, harass, and 
obstruct defense counsel. It will not accomplish their stated 
objective and interferes with Chow's counsel, therefore, it must 
be denied. 


14 Williams, Scope of Order, Docket 103, Page 4, Paragraph 
8, attached as Exhibit G. 
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III . 

FORCING DEFENSE COUNSEL TO KEEP A DISCOVERY 
LOG PLACES AN UNDUE BURDEN ON IN-CUSTODY 
DEFENDANTS NOT BORNE BY OUT-OF-CUSTODY 
DEFENDANTS 

There are two categories of defendants: in-custody and out- 
of-custody. An out-of-custody defendant is free to show up at 
his or her attorney' s office at any time permissible to the 
attorney and review discovery without limitation or a log 
requirement of any type. The only requirement is to be in the 
presence of the attorney or staff, but it does not require the 
same level of supervision as does sitting in a 6 ' by 6' jail 
visiting room with one's client. 15 This is a tremendous 
advantage for trial preparation and permits the attorney to tend 
to other matters while the client reviews discovery. Out-of- 
custody defendants are able to rapidly move through discovery, 
and as evidenced by the motions filed by attorneys for Keith 
Jackson, they are moving full steam ahead while Chow sits in a 
cell and waits. 

However, an in-custody defendant cannot review 
discovery unless in the presence of defense counsel within the 
jail. 16 The only exception is if the Government stipulates, 
which is the subject of this motion. Defense counsel is subject 
to multiple hurdles in visiting their client, including the need 
to make appointments, delays accessing the jail, freeway 
driving, traffic jams, the necessity of court orders for 

15 Williams Order at page 2, paragraph 3, attached as 
Exhibit E. 

16 Williams Order at page 4, paragraph 9, attached as 
Exhibit E. 


13 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Q3aeS3124ec^QOQ£S6GEfffi Q2wiaitiine©itffi3.(865 FfflM<M82B2125 FBa|§424D(f)tLI7 


particular equipment, etc. According to the Government's 
representations early on, including at Chow' s bail hearing, the 
multiple terabytes of discovery supposedly consists of evidence 
against Chow. 

Chow needs quick access more than any other person on this 
case. In-custody defendants are already under so many 
constraints that any additional burden, including a seemingly 
minor burden imposing a logging requirement, is not warranted. 

IV. 

ANY ADDITIONAL BURDENS PURSUANT TO THE ORDER 
ARE AN ABUSE OF TAXPAYER RESOURCES AND THE 
CJA. 

The Government has an obligation to be accountable and 
efficient in the way they choose to prosecute cases. To put it 
plainly, the administration of this prosecution has been a 
disastrous waste of funds and, based on the current trend, it 
will continue to be. First, in an effort to falsely benefit 
from a salacious press release tying Leland Yee and Raymond Chow 
together, the Government brought too many people into one 
indictment. This can be seen in the superseding indictment, 
which belies the Government's initial representations to the 
public and charges two separate RICO conspiracies along with 11 
defendants who were not included in either of the RICO 
conspiracies. 17 Not only were the defendants' fair trial rights 
compromised and the citizens misled by media exposure, but the 
taxpayers suffered. The Government got greedy in its lust for 
media attention and the drain on the taxpayers will be felt 
every step of the way in this prosecution. 

17 See Docket, Document 370 
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The Government' s next act of theft from the taxpayer was 

its choice to terminate the investigation before it had 

organized and itemized discovery. Considering this 

investigation consisted of simulated crime created by them, it 

was fully within their discretion when to terminate it. 

Discovery organization should have been done concurrently with 

the investigation, but definitely before delivering discovery to 

the 29 defendants. This led to 29 defendants now being 

obligated to look through every bit of discovery for evidence 

pertaining to their case, looking through everyone else' s 

discovery along the way. This was reckless. This posed a far 

greater risk of leaks than forcing defense counsel to keep an 

internal log while at the same time forcing expense to the 

taxpayer to skyrocket. Judge Orrick stated concerns over the 

cost issue in an in-custody defendant' s review of protected 

materials in the Williams case: 

To require a CJA-funded representative of the defense 
team to sit with a defendant during the review of 
seven terabytes of audio and video recordings in the 
manner contemplated by the proposed Protective Order 
would cost a substantial sum. Given the amount of time 
that defense counsel realistically would have access 
to their client in jail, the proposed procedure would 
substantially delay the preparation of this case for 
trial . 18 

Judge Orrick was only referring to four defendants as opposed to 
29. 

Most of the now 28 defense teams on this case are drawing 
from CJA, meaning the Government's quest for glory in the press 
hurt the taxpayers. All United States Attorneys must remember 
they have an obligation to prosecute when appropriate but, in 

18 Docket 103, Page 4, paragraph 8, attached as Exhibit G. 
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the end, they work for the taxpayers. The Government failed to 
deliver discovery in any type of organized way, despite having 
had five years to do so. CJA-paid staff must sort through all 
items, likely only to realize most of the discovery does not 
pertain to them but instead pertains to one of the other 29 co- 
defendants. The Government bargained away taxpayer money just 
to get the media headlines. 

The Government' s current refusal to provide access to 
discovery has needlessly cost taxpayers a substantial amount of 
money already. First, the Government intentionally failed to 
respond to requests to meet and confer for at least three 
weeks, 19 meaning that Chow's access to discovery is delayed, 
causing a delay in Chow's trial. The taxpayers have to foot the 
bill for all in-custody defendants being housed in jail. The 
longer this case draws out, the more motions are filed, the more 
court appearances, the more it costs the taxpayers. As if the 
cost to the taxpayers has not already been enough, the 
Government chooses to spend resources to litigate the unusual 
request of wether defense counsel needs to keep an internal log 
for them. This does not benefit this case or the public in any 
way. This is an irresponsible use of resources and Chow objects 
entirely . 

CONCLUSION 

The Government' s lack of cooperation in assuring defendants 
have discovery is designed to prolong detention without 
meaningful trial preparation. This is nothing more than a 

19 Six meet and confer attempts were rebuffed: five via 
email and one during an informal discovery conference. Only 
four emails were included in the original motion. 
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tactic to get defendant's to plea bargain because they have not 
seen evidence. It is abusive to both the defendants, their 
attorneys, and the citizens of the United States who turn over a 
portion of their income for these cases to be prosecuted 
efficiently. 

The Government's obstruction signifies a weakness in the 
Government's case. The Government is trying to put as much time 
in between that initial press release and the trial on the 
merits, so that people forget the fact that they were misled by 
the Government when the facts of this case are taken to the 
jury. Mr. Chow and defense counsel are anxious to get to trial, 
but have limited resources, so we urge that we move forward 
without further obstruction. 

For the foregoing reasons, Chow requests to have access to 
an MP3 player and video playback and further asks the request be 
granted without further restriction or delay. 

Dated: September 25, 2014 

Respectfully submitted, 

J. TONY SERRA 
CURTIS L. BRIGGS 
GREG M. BENTLEY 


/s/ CURTIS L. BRIGGS 

Attorneys for Defendant 
RAYMOND CHOW 
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